AGREEMENT
CITY OF YAKIMA
BID 12107
Nelson Dam Removal Project — Phase | Intake and In-River improvements

Materials: Boulders and Rocks per Specification

THIS AGREEMENT, entered into on the date of last execution, between the City of Yakima, a Washington municipal
corporation (“City”), and HBQ INC, (*Contractor”).

WITNESSETH: The parties, in consideration of the terms and conditions herein, do hereby covenantand agree as
follows:

1. StatementofWork
The minimum services that the Contractor will provide include services described in Bid 12107 specifications, which
are attached as Exhibit A hereto and incorporated herein by this reference.

2. Compensation

The City agreesto pay the Contractor according to Exhibit B, attached hereto and incorporated herein, which Exhibit
includesthe Bid Formincluded in the Contractor's Bid submittal at the time and in the manner and upon the conditions
provided for the Contract.

3. ContractTerm
Materials shall be distributed or delivered as required by the City over the course of the Projectfrom July 1st, 2021 to
April 1st, 2023. Final work schedule shall be coordinated with Project Coordinator David Brown 509-575-6204.

Extensions shall be granted upon mutual written agreementby and between Bidder.

4. Agency Relationship between City and Contractor

Contractor shall, at all times, be an independent Contractor and not an agent or representative of City with regard to
performance of the Services. Contractor shall notrepresentthat it is, or hold itselfout as, an agentor representative of
City. In no eventshall Contractor be authorized to enterinto any agreementor undertaking for, or on, behalfof City.

5. Successors and Assigns

a. Neitherthe City, nor the Contractor, shalbassign, transfer, or encumber any rights, duties, or interests accruing
from this Contract without the prior written consent of the other.

b. TheContractor for himself, and for his heirs, executors, administrators, successors, and assigns, does
hereby agree to the full performance of all the covenants herein contained upon the part of the Contractor.

6. PropertyRights

All records or papersof any sort relating to the City and to the project will at all imes be the property of the City and
shall be surrenderedto the City upon demand. All information conceming the City and said project which is not
otherwise a matter of publicrecord or required by law to be made public, is confidential, and the Contractor will not, in
whole or part, now or at any time disclose that information without the express written consentof the City.

7. Inspection and Production of Records
a. Therecordsrelating to the Services shall, at all times, be subjectto inspection by and with the approval of the
City, but the making of (or failure or delay in making) such inspection or approval shall not relieve Contractor
of responsibility for performance of the Services in accordance with this Contract, notwithstanding the City's
knowledge of defective or non-complying performance, its substantiality or the ease of iis discovery.
Contractor shall provide the City sufficient, safe, and proper facilities, and/or send copies of the requesied



documents to the City. Contractor's records relating to the Services will be provided ta the City upon the City's
request.

b. Contractor shall promptly furnish the City with such information and records which are related to the Services
of this Contract as may be requested by the City. Uniil the expiration of six (6) years after final paymentof the
compensation payable under this Confract, or for a fonger period if required by faw or by the Washingion
Secretary of State’s record retention schedule, Contractor shall retain and provide the City accessto (and the
City shall have the rightto examine, auditand copy) all of Contractor’s books, documents, papers and records
whichare related to the Services performed by Contractor underthis Contract.

c. Allrecords relatingto Contractor’s services underthis Contract must be made available to the City, and the
records relating to the Servicesare City of Yakima /Yakima County records. They must be produced to third
parties, if required pursuantto the Washington State PublicRecords Act, Chapter42.56 RCW, or by law. All
records relating to Contractor's services under this Contract must be retained by Contractor for the minimum
period of time required pursuantto the Washington Secretary of State’s records retention schedule.

d. Theterms of this section shall survive any expiration or termination of this Contract.

8. Work Made for Hire

All work the Confractor performs under this Confract shall be considered work made for hire, and shali be the property
of the City. The City shall own any and ali data, documents, pians, copyrights, specifications, working papers, and any
other materials the Contractor produces in connection with this Contract. On completion or termination of the Contract,
the Contractor shall deliver these materialsto the City.

9. Guarantee
Contractor warrants the Materials will be free from defects in workmanship for a period of one year following the date
of delivery and acceptance of the Materials.

10. Compliance with Law

Contractor agrees to perform all Services under and pursuant to this Contract in full compliance with any and all
applicable laws, rules, and regulations adopted or promulgated by any governmental agency or regulatory body,
whether federal, state, Jocal, or otherwise. Contractor shall procure and have all applicable and necessary permits,
licenses and approvals of any federal, state, and local govemment or govemmental authority or this project, pay all
chargesand fees, and give all notices necessary and incidental to the due and lawful execution of the work.

a. Procurementof a City Business License. Contractor must procure a City of Yakima Business License
and pay all charges, fees, and taxes associated with said license.

b. Contractor must provide proof of avalid Washington department of Revenue state excise tax registration
number, as required in Title 85 RCW.

¢. Contractor must provide proof of a valid Washington Unified Business Identification (UBI) number.
Contractor must have a current UBI number and not be disqualified from bidding on any public works
contract underRCW 39.06.101 or 36.12.065(3).

d. Contractor must provide proof of a valid Washington Employment Security Department number as
required by Title 50 RCW.

e. Foreign (Non-Washington) Corporations: Although the City does notrequire foreign corporate proposers
to qualifyin the City, County or State priorto submitting a proposal, it is specifically understood and
agreed that any such corporation will promptly take all necessary measures to become authorized to
conductbusinessin the City of Yakima at their own expense, without regard to whether such corporation




isactuallyawarded the contract, and in the eventthatthe award ismade, prior to.conducting anybusiness
in the City.

11. Prevailing Wages
(*Refer o WAC 296-127-018. Only required when deliveryis to a construction site, not required when deliveryis to a
stockpite.)

The Contractor will comply with all provisions of Chapter 39.12 RCW - Prevailing Wages on Public Work.

a. RCW39.12.010-the Prevailing Rate of Wage. Itis solely the responsibility ofthe Contractor to determine
the appropriate prevailing wage rate for the services being provided.

b. RCW 39.12.040 - Statement of Intent to Pay Prevailing Wages and an Affidavit of Wages Paid. Before
an awarding agency may pay any sum due on account, it must receive a statement of Intent to Pay
Prevailing Wages approved by the Department of Laborand Industries. Following final acceptance of a
public work project, and before any final money is disbursed, each contractor and subcontractor must
submit to the awarding agency an Affidavit of Wages Paid, certified by the Department of Labor and
Industries.

c. RCW 39.12.070 - Fees Authorized for Approval Certification and Arbitrations. Ahy fees charged by the
Department of Labor and Industries for approvals or fees to cover costs of arbitration conducted shaltbe
the responsibility ofthe Contractor.

The State of Washington prevailing wage rates applicable for this public works project, which is focated in Yakima
County, may be found at the following website address ofthe Department of Laborand Industries:

https:/fortress.wa.gov/ni/wagelookup/prvWagelookup.aspx. Based on the bid submittal for this project, the
applicable effective (start) date of this projectfor the purposes of determining prevailing wagesis the bid date, April 2,
2021.

12. Nondiscrimination
During the performance of this Contract, the Contractor agrees as follows:

The Contractor shall not discriminate against any person on the grounds of race, creed, color, religion, national origin,
sex, age, marital status, sexual orientation, genderidentity, pregnancy, veteran’s status, political affiliation or belief, or
the presence of any sensory, mental or physical handicap in violation of the Washington State Law Against
Discrimination (RCW chapter 49.60) or the Americans with Disabilities Act (42 USC 12101 et seq.).

Thisprovision shall indude butnotbe limited to the following: employment, upgrading, demotion, transfer, recruitment,
advertising, layoff or termination, rates of pay or other forms of compensation, selection for training, and the provision
of Services under this Agreement.

In the event of the Contractor's noncompliance with the non-discrimination clause of this contract or with any such
rules, regulations, or orders, this Contract may be cancelled, terminated, or suspended in whole or in part and the
Contractor may be declared ineligible for any future City contracts.

13. Indemnification and Hold Harmless

a. Contractorshall take all necessary precautions in performing the Services to prevent injuryto persons or
property. Contractoragrees to defend, indemnify and hold harmiess the City, its elected and appointed
officials, officers, employees, attorneys, agents, and volunteers fromany and all claims, demands, losses,
liens, liabilities, penalties, fines, lawsuits, and other proceedings and all judgments, awards, costs and



expenses (including reasonable costs and attomey fees) which result or arise out of the sole negligent
acts or omissions of Contractor, its officials, officers, employees or agents.

b. Ifany suit, judgment, action, claim or demand arises out of, or occurs in conjunction with, the negligent
acts and/or omissions of both the Contractor and the City, or their elected or appointed officials, officers,
employees, agents, attorneys or volunteers, pursuant to this Confract, each party shalt be liable for its
proportionate share of negligence for any resulting suit, judgment, action, claim, demand, damages or
costs and expenses, including reasonable attorneys’ fees.

c. Contractor's Waiver of Employer's Inmunity under Title 51 RCW. If any design or engineering work is
done pursuant to this Contract, Contractor intends that its indemnification, defense, and hold harmless
obligations set forth above in Section A shall operate with full effect regardless of any provision to the
contrary in Tifle 51 RCW, Washington's Industrial Insurance Act. Accordingly, to the extent necessary to
fully satisfy the Contractor's indemnification, defense, and hold harmless obligations set forth above in
Section A, Contractor specifically waives any immunity granted under Title 51 RCW, and specifically
assumes all potential liability for actions broughtby employees of the Contractor againstthe City andits
elected and appointed officials, officers, employees, attomeys, agents, and volunteers. The partieshave
mutually negotiated this waiver. Contractor shall similarly require that its subcontractors, and anyone
directly orindirectly employed or hired by Contractor, and anyone for whose acts Contractor may be liable
in connection with its performance of this Agreement, shall comply with the terms of this paragraph, waive
any immunity granted under Title 51 RCW, and assume alf potential liability for actions broughtby their
respective employees. The provisions of this section shall survive the expiration or termination of this
Agreement.

d. Nothing contained in this Section or this Contract shall be construed to create a liability or a right of
indemnificationin any third party.

e. Theterms of this Section shall survive any expiration or termination of this Contract.

14. Contractor's Liabifity iInsurance

At all times during performance of the Services and this Contract, Contractor shall secure and maintain in effect
insurance to protect the City and Contractor from and againstany and all claims, damages, losses, and expenses
arising outoforresulting from the performance ofthis Contract. Contractor shall provide and maintainin force insurance:
in limits no less than that stated below, as applicable. The City reserves the rightto require higher limits should itdeem
it necessary in the best interest of the public.

Contractor will provide a Certificate of Insurance to the City as evidence of coverage for each of the policies and
outlined herein. A copy of the additional insuredendorsement attached to the policy will be included with the certificate.
This Certificate of insurance shall be provided to the City, priorto commencementof work.

Failure of City to demandsuch verification of coverage with these insurance requirements or failure of City to identify
a deficiency from the insurance documentation provided shall not be construed as a waiver of Contractor's obligation
to maintain such insurance.

The followinginsuranceis requived:

a. Commercial Liability Insurance
Before this Contract is fully executed by the parties, Contractor shall provide the City with a certificate of
insurance as proof of commercial liability insurance with a minimum liability limit of Two Million Dollars
($2,000,000.00) per occurrence, combinedsinglelimitbodily injury and property damage, and Two Million
Dollars ($2,000,000.00) general aggregate. If Contractor carries higher coverage limits, such limits shall



be shown on the Certificate of Insurance and Endorsements-and the City, its elected and appointed
officials, employees, agents, attorneys and volunteers shall be named as additional insureds for such
higher limits. The certificate shall clearly state who the provider is, the coverage amount, the policy
number, and when the policy and provisions provided are in effect. Said policy shall be in effect for the
duvation of this Contract. The policy shall name the Cily of Yakima, its elected and appointed officials,
employees, agents, attorneys and volunteers as additionalinsureds, and shalt contain a clause that the
insurer will not cancel or change the insurance without first giving the City prior written notice. The
insurance shall be with an insurance company or companies rated A-VIi or higher in Best's Guide and
admitted in the State of Washington. The requirements contained herein, as well as City of Yakima’s
review or acceptance of insurance maintained by Contractor is not intended to and shall not in any
manner limit or qualify the liabilities or obligations assumed by Contractor under this contract.

b. Automobile’Liability Insurance

Before this Contract is fully executed by the parties, Contractor shall provide the City with a certificate of
insurance as proof of automobile liability insurance with a minimum liability limit of Two Million Dollars
($2,000,000.00) per occurrence. If Contractor carries higher coverage limits, such limits shall be shown
on the Certificate of Insurance and Endorsements and the City, its elected and appointed officials,
employees, agents, attorneys and volunteers shall be named as additional insureds for such higher limit.
The certificate shall clearly state who the provideris, the coverage amount, the policy number, and when
the policy and provisions provided are in effect. Said policy shall be in effect for the duration of this
Confract. The policy shall name the City of Yakima, its elected and appointed officials, employees,
agents, attorneys and volunteers as additional insureds, and shall contain a clause that the insurer wil
not cancel or change the insurance without first giving the City prior written notice. The insurance shall
be with an insurance company or companies rated A-VIl or higher in Best's Guide and admitted in the
State of Washington. The requirements contained herein, as well as City of Yakima's review or
acceptance of insurance maintained by Contractoris not intended to and shall not in any manner limit or
qualify the liabilities or obligations assumed by Contractor under this contract. The business auto liability
shallinclude Hired and Non-Owned coverage ifnecessary.

c. Employer’s Liability (Stop Gap)

Contractor and all subcontractor(s) shall at all times comply with all applicable workers’ compensafion,
occupational disease, and occupational health and safety laws, statutes, and regulationstothe full extent
applicable, and shall maintain Employer's Liability insurance with a limit of no less than
$1,000,000.00. The City shall not be held responsible in any way for claims filed by Contractor or its
employees for services performed under the terms of this Contract. Contractor agrees to assume full
liability for all claims arising from this Contract including claims resuliing from negligent acts of all
subcontractor(s). Contracioris responsible to ensure subcontractor(s) have insurance as needed. Failure
of subcontractors(s) to comply with insurance requirements does not limit Contractor's liability or
responsibility.

Contractor’s insurance coverage shall be primary insurance with respect to those who are Additional Insureds under
this Contract. Any insurance, self-insurance or insurance pool coverage maintained by the City shall be in excess of
the Contractor'sinsurance and shall not contribute to it.

If at any time during the life of the Contract, or any extension, Contractor fails to maintain the required insurance in full
force and effect, all work under the contract shall be discontinued immediately. Any failure to maintain the required
insurance may be sufficient cause for the City to terminate the Contract.

Should a court of competentjurisdiction determine that this Contract is subjectto RCW 4.24.115, then, inthe event of
liability for damages arising out of bodily injury to persons or damages to property caused by or resulting from the
concurrent negligence of Contractor and the City, its officers, elected and appointed officials, employees, agents,
attorneys and volunteers, Contractor’s liability hereunder shall be limited to the extent of the Contractor's negligence.



15. Severability
If any term or condition of this Contract or the application thereofto any person(s) or circumstances is held invalid,

such invalidity shall notaffect other terms, conditions or applications which can be given effect withoutthe invalid term,
condition or application. To this end, the terms and conditions of this Contract are declared severable.

16. ContractDocuments

This Contract, the Invitation to Bid 12107 Scope of Work, conditions, addenda, and modifications and Contractor’s Bid
submittal (to the extent consistent with City of Yakima documents) constitute the Contract Documents and are
complementary. Specific Federal and State laws and the terms of this Contract, in that order respecfively, supersede
other inconsistentprovisions. These ContractDocuments are on file in the Office of the Purchasing Manager, 129 No.
2 St., Yakima, WA, 98901, and are herebyincorporated by reference into this Contract.

17. Termination

Termination for Cause: In the event of Contractor's breach of this Contract, the City may terminate the Contract after
providing the Contractor with thirty (30) calendar days written notice of the Contractor’s right to cure a failure of the
Contractor to perform under the terms. of this Contract.

The Contractor may terminate the Contract after providing the City sixty (60) calendar days’ notice of the City's rightto
cure a failure of the City to perform under the terms of the Contract.

Upon the termination of the Contract for any reason, or upon Contract expiration, each party shall be released fromall
obligations to the other party arising after the date of termination or expiration, except for those that by their terms
survive such termination or expiration.

The following representsa non-exclusive listof examples of breach by the Contractor:

Defaults on an obligation under the Contract;

Failsto perform any material obligation required underthe Contract,

Files a pefition in bankruptcy, becomesinsolvent, or otherwise takes action to dissolve as a legal entity;

Allowsany final judgmenitnot 1o be satisfieder a liennot to be disputed after a legally-imposed, 30-day

notice;

Makes an assignmentfor the benefitof creditors;

Failsto followthe sales and use tax certification requirementsofthe State of Washington;

Incurs a delinquent Washington tax liability;

Becomes a State or Federally debarred Contractor,

Is excluded from federal procurement and non-procurement Contracts;

Fails fo maintain and keep in force all required insurance, permifs and licenses as provided in the

Confract;

k. Fails to maintain the confidentiality of the City information that is considered to be Confidental
Information, proprietary, or containing Personally Identifiable Information;

. Contractor performance threatens the health or safety of a City, County or municipalemployee;or

apop

Termination for Convenience: Either party may terminate the Contractatany ime, without cause, by providing a written
notice; the City by providing atleast thirty (30) calendar days' notice to the Contractor, and the Contractor providing at
least thirty (30) calendar days’ nofice o the Cityin advance of the intended date of termination.

In the eventof termination for convenience, the Contractor shall be entitled to receive compensation for any fees owed
under the Contract. The Contractor shall also be compensated for partially completed services. In this event,
compensation for such partially completed services shall be no more than the percentage of completion of the services
requested, at the sole discretion of the City, multiplied by the corresponding paymentfor completion of such services
as set forth inthe Contract. Alternatively, at the sole discretion of the City, the Contractor may be compensated for the



actual service:hoursprovided. The City shall be entitied to a refund for goods or services paid for but not received or
implemented, such refund to be paid within thirty (30) days of written notice to the Contractor requesting the refund.

Change in Funding: In addition tothe above termination provisions, if the funds upon which the City relied to establish
this Contract are withdrawn, reduced, or limited, or if additional or modified conditions are placed on such funding, the
City may terminate this Contract by providing at least five business days written notice to the Contractor. The
termination shall be effective on the date specified in the notice of termination.

This Contract may be terminated by either party by giving thirty (30) dayswritten notice of such intentand will become
effective thirty (30) days from the date such written notice is delivered to the applicable party to the Contract.

18. Dispute Resolution

In the eventthat any dispute shall arise as to the interpretation of this agreement, or in the event of a nofice of default
as to whether such default does constitute a breach of the contract, and if the parties hereto cannot mutuatly settie
such differences, then the parties shall first pursue mediation as a means to resolve the dispute. If the afore mentioned
methods are either not successful then any dispute relating to this Agreementshall be decided in the courts of Yakima
County, in accordance with the laws of Washington. If both parties consentin writing, other available means of dispute
resolution may be implemented.

19. Force Majeure

Contractor will not be responsible for delays in delivery due to acts of God, fire, strikes, epidemics/andemics, war,
riot, delayin transportation or railcar transport shortages, provided Contractor nofifies the City immediately in writing of
such pending or actual delay. Normally, in the event or any such delays (acts or God, efc.) the date of delivery will be
extended for a period equal to the time lost due fo the reason for delay.

20. Governing Law
This Contract shall be governed by and construed in accordance with the laws of the State of Washington.

21. Venue
The venue for any judicial action to enforce or interpret this Contract shall lie in a court of competent jurisdiction in
Yakima County, Washington.

22. Authority

The person executing this Contract, on behalf of Contractor, represents and warrants thathe/she has been fully authorized
by Contractor to execute this Contract on its behalf and to legally bind Contractor to all the terms, performances and
provisions of this Contract.

23. Change or Nofice

Any alterations, including changes to the nature of the service, made to the Contract shall be rendered in writing and
signed by both responsible parties; no changes without such signed documentation shall be valid. No alterations
outside of the general scope and intent of the original Request for Proposals or in excess of allowable and accepied
price changes shall be made.

in no event shall the Contractor be paid or be entitied to payment for services that are not authorized herein or any
properlyexecuted amendment.

Notice of Business Changes: Contractor shall notify the City in writing within three (3) business days of any change in

ownership of the facilities.of the Contractor or of the facilities.of anysubcontractor. The Contractor shall notify the City
in writing as soon as possible, and in no event later than three (3) business days, after any decision by the Contractor
to change or discontinue service that will affect services provided to the City under this Contract.



The City shall have the: right to renegotiate the: terms and conditions of this Contract to the: extent required to
accommodate a change in goveming law or policy that, in the sole discretion of the City, either substantially and
unreasonably enlarges the Contractor's duties hereunder, or renders performance, enforcement or compliance with
the totality of the Contractimpossible, patently unreasonable, or unnecessary. Notices and demands under and related
to this Contract shall be in writing and sent to the partiesat their addressesasfollows:

TOCITY: Bob Harrison, City Manager TO CONTRACTOR: HBQINC
Cityof Yakima 3001 State Route 410
City Hall—First Floor Naches, WA 98937
129 North Second Street

Yakima, WA 98901

COPYTO: City of Yakima Purchasing
Christina Payer, Buyer |
City Hall—First Floor
129 North Second Street
Yakima, WA 98901

24, Survival

The foregoing sections of this Contract, 2-23 inclusive; shall survive the expiration or termination of this Contractin
accordance with their terms.

IN WITNESS WHEREOF , the parties hereto execute this Contract as of the day and year first above written.

CITY OF YAKIMA HBQINC

City Manager

s )6/
ﬁaw’/{ 4)’( / //\‘WSM /%730(/7‘—,

Attest: (Print name)

City Clerk



